same machinery,  equipment and methods of production
and (9) whether he produces the same products.

2 FMSHRC at 3465-66  (restating factors set forth in EEOC v.  MacMillan
Bloedel Containers,  Inc.,  503 F.2d 1086,   1094  (6th Cir.   1974)).     These
and similar factors have been applied under both the Civil Rights Act of
1^64 (e.g., MacMillan Bloedel,  supra)  and the National Labor Relations
Act (e.g., NLRB v.  Winco Petroleum Co.,   668 F.2d 973,   976-78   (8th Cir.
1982)).

The first two factors considered by the judge were whether Terco
had notice of the complainants'   charges when it acquired Sugartree's
business operations and whether Sugartree was able to provide relief to
the complainants.     Substantial evidence supports the judge's findings
that Terco's knowledge of complainants'   charges may be inferred
reasonably and that Sugartree was unable to provide relief.     Legal
identity forms submitted by Sugartree in July 1984 and by Terco in
September 1984 listed Randal Lawson as president and Carol McCreary as
secretary-treasurer of both companies.     The complainants  filed their
complaint of discrimination with MSHA on July 12,   1984,   and MSHA's
investigation of the complaint followed.     We agree with the judge that
the existence of identical corporate officers during this period is
evidence that Terco had notice of the complainants'   charges,
particularly where,  as here,  Lawson,  by his own admission,   discharged
the complainants for an illegal reason.     Terco cannot be heard to say
that it lacked notice of potential liability arising from the  illegal
actions of its president at the time it succeeded to Sugartree's mining
operation.    As to the ability of Sugartree to provide relief,   it  is
clear from the record that Sugartree ceased business activity and that
its assets were sold to satisfy Lawson's personal debts.     Tr.   432.
Under these circumstances,  complainants could not obtain reinstatement
or monetary damages from Sugartree.

The seven other factors discussed in Munsey provide a framework
for analyzing the crucial question of whether there was a continuity of
business operations and work force between the successor and  its
predecessor.    Here,  the judge found that a substantial continuity in
business operations was maintained from Sugartree to Terco,  and the
evidence substantiates this finding.    A comparison of the payroll
records of Sugartree and Terco indicates that of the fifteen employees
hired by Terco in July 1984 for the Terco No,  2 mine (formerly the
subject Sugartree mine),  approximately thirteen were employed formerly
by Sugartree.    Ex.   P-27;  Tr.  488-491.     Terco admits that approximately
50% of its total work force is composed of former Sugartree employees.
T. Br.  3.    Further, Terco continued to mine coal at the same mine and
Sugartree's mine superintendent and section foreman remained with Terco.
Although Terco made some changes  in its mining methods and equipment,
these changes were dictated primarily by the requirements of mining
engineering and not by any substantial change in its business operation.
Moreover, no change in personnel was required to effect these changes.
Under these circumstances, we conclude that the judge properly found
that there was a substantial continuity in business operations between
Sugartree and Terco.

398nal remedy issues  insofar as they affect
